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RELEVANT FACTS
In its Appellee Brief, Provo City alleges that both Mr. and Mrs. Patton have a history of
zoning violations and two prior convictions. Mr. Patton has only one prior conviction, in 1990.
He had no part in the 1993 action.
ARGUMENT
I
THE PROSECUTION HAD A DUTY TO PROVIDE DEFENDANT WITH A LIST OF
ALL ANTICIPATED WITNESSES PRIOR TO TRIAL.
The trial court ruled that the testimony of Mr. Gonzales was admissable because there was
no specific request for witnesses in the file. (Trial transcript, Page 66). The City does not address
the propriety of the trial court's reasoning but instead concedes that the governing case is State v.
Knight 734 P.2d 913, 916 (Utah 1987), and that the defense had no obligation to make a specific
written request for witnesses. The issue thus turns on the factual issue as to whether the list of
witnesses was in fact in the file, and whether this list was provided to defense counsel.
As to counsel for Mr. Patton, the City alleges in its Appellee Brief that Mr. Humiston had
free access to the file and plenty of opportunity to view the cover sheet with the list of witnesses
that was allegedly stapled into the file (Appellee's Brief; page 8). Whether such a list existed or
not is actually irrelevant, because Mr. Humiston never viewed thefilefirsthand, and there is no
evidence in the trial record to the contrary. Nor, under the circumstances of informal discovery,
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was he required to personally inspect the file. What Mr. Humiston did do is personally deliver his
Appearance of Counsel to the City Attorney's office and request a copy of the file. The secretary
informed him that the file was quite voluminous, and that she would be glad to send a copy to his
office. This was promptly done, but the copy of the file provided by the City to Mr. Humiston
contained no witness list. At the same time, based on the City's representations, Mr. Humiston
had no reason whatsoever to suspect that he had received anything less than the complete file.
This, of course, is precisely the situation set forth in Salt Lake City v. Reynolds. 849 P.2d 582,
585 (Utah App. 1993), as cited in Appellant's Brief on page 8. In that case as in this, the city
failed to completely respond to the defendant's discovery request, but also failed to inform the
defense that it was refusing to provide all requested information. The defense did not attempt to
compel discovery because the prosecution's conduct had misled them to believe they had no
reason to do so.
This same principal applies as to the City's subsequent argument (Appellee's Brief, page
9) that Mr. Patton had been provided with a copy of the memo indicating that Mr. Malloy had
been accompanied by Mr. Gonzales. As noted in the Appellant's Brief on page 9, this
memorandum stated that Mr. Malloy, not Mr. Gonzales, took the relevant photographs. And as
already noted there, the response of both Mr. Malloy and Mr. McGinn to the direct question at
pretrial of both Mrs. Patton and Mr.Humiston as to who the city's witnesses would be was very
clear that Mr. Malloy would be the only witness. It is hard to imagine a more direct
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misrepresentation by the City. There can thus be no question that the City failed in its duty to
provide full discovery and not to mislead the defense. This is precisely the situation set forth in
State v. Knight. 734 P.2d 913, 916 (Utah 1987), and the City has failed in any way to distinguish
that casefromthis one.

n
THE TRIAL COURT ERROR IN ADMITTING GONZALES5 SURPRISE TESTIMONY
SO PREJUDICED DEFENDANT'S CASE AS TO UNDERMINE ALL CONFIDENCE IN
THE VALIDITY OF THE TRIAL AND WARRANTS REVERSAL.
There can be no doubt that allowing the testimony of Mr. Gonzales was error on the trial
court's part. The sole question remaining is whether that error was sufficiently prejudicial to
warrant reversal. State v. Carter, 707 P.2d 656. 662 (1985). As also set forth in the Appellant's
brief, the burden of proof is upon the City to show that the error was harmless (Appellant's Brief,
page 11). This the City has failed to do.
The fundamental issue turns on the relative weight of the three witnesses testimony in the
final outcome. It is true that Mr. Malloy testified in vague terms as to junk, and that Mr. Keller
testified that the Patton's home was consistent with the general character of the neighborhood.
The judges opinion (Trial transcript, pages 115-116, Appellee's brie£ page 5) makes it clear that
his ruling was based on thefindingthat there was "stored trash, scraps of wood, deteriorated
cardboard boxes", etc. in the yard. While the court may have relied on the testimony of Mr.
Malloy and Mr. Keller to corroborate itsfinding,his specific ruling could not stand on the
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testimony of either of these men alone. Mr. Keller simply did not testify at any point that trash
existed in the Patton's yard. He testified only that their yard was consistent with others. He
testified that some of those others had trailers (which the court specifically did notfindin the
Pattons' case), some had weeds (which the court made no mention of in the Pattons' case), and
some had piles of rocks (which nobody alleged existed in the Pattons' yard). He specifically
stated that a neighbor had cardboard boxes, but only Mr. Gonzales testified as to boxes in the
Pattons' yard. Had Mr. Keller's testimony been the sole testimony, there simply would not have
been enough evidence to convict.
Mr. Malloy testified at length about vehicles on the property and a fence. The court did
not find a violation as to either of those matters. As stated in Appellant's Brie£ Mr. Malloy was
repeatedly questioned as to other items in the yard, and repeatedly replied that he "could not
remember specifics". (Trial transcript, pages 24, 44-45, 62). He did testify as to "equipment or
parts generally" (Trial transcript, page 51), yet the judge made no suchfindingin hisfinalruling.
Indeed the only portions of Mr. Malloy's testimony which the court incorporated into its final
ruling were those which corroborated Mr. Gonzales' statements. In contrast, Mr. Gonzales'
testimony appears to have been accepted in its entirety, and appears to form the central basis for
the court's ruling. It is clear that the testimony of other witnesses was only relied on by the court
to corroborate Mr. Gonzales' testimony, but there is no clear evidence that the court would have
found the same based on their testimony alone, and the City cannot convincingly prove such from
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the record. The City has failed to meet its burden of proof as to harmless error, and the ruling of
the trial court must be reversed.
CONCLUSION
There can be no question that the trial court erred in admitting the testimony of Roger
Gonzales. The trial court gave diflFering weight to the various witnesses' testimony, and the City
cannot establish that the error in admitting Mr. Gonzales' testimony was harmless. Defendant
William Patton's conviction of violating Provo City Ordinance 14.34.080 should therefore be
reversed and remanded for a new trial.
DATED this 14th day of May 1998.

Michael L. HumiAtm
Attorney for Appellant William Patton
CERTIFICATE OF SERVICE
I hereby certify that 2 copies of the attached Appellant's Reply Brief were mailed to Lisa
Peterson, Assistant Provo City Attorney, 359 West Center St., Provo, UT 84601, this 15* day of
May, 1998.

Michael L. Humiston
-5-

